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FINANCIAL SERVICES: 2020 IN REVIEW 
 
Introduction 
 
List all the superlatives you can think of to describe 2020: it still won’t completely explain what we 
endured. And we’re a long way from putting 2020 in the rear-view mirror.  
 
Oh, and there was a pandemic to deal with as well… 
 
We dared not blink, in fear of missing the lightning pace at which legislation, regulation, and 
litigation abounded in 2020 across the financial services industry, not to mention dealing with the 
COVID situation. Of course, the regulators did their best to slip some of the reforms under our 
radars as well. 
 
With some semblance of "normality" now resuming (albeit pursuant to an entirely new definition 
and construction), let’s see if it’s possible to take a deep breath, and absorb the key legislative 
and regulatory developments of 2020 affecting Australian financial services licensees and their 
advisers. 
 
We focus our attention on the reforms as they affect Australian financial services licensees (and 
their advisers) involved in the provision of financial services (especially personal advice) to retail 
clients. In many cases, there are corresponding reforms in relation to credit licensees. There are 
several other reforms which do not directly impact licensees (and their advisers), and therefore 
which this paper does not discuss (for example, in relation to super fund trustees). There’s plenty 
enough to deal with in this publication as there is… 
 
We welcome the opportunity to discuss further with you. 
 
For further information, please contact: 

 
 
 

  Cristean Yazbeck 
 
Managing Director  
Ph: (02) 8089 3131 
Mobile: 0404 469 152 
cyazbeck@hamiltonblackstone.com  

 

mailto:enquiries@hamiltonblackstone.com
mailto:cyazbeck@hamiltonblackstone.com


  

   

  

 

Hamilton Blackstone Lawyers Pty Ltd | ABN 42 164 428 782 | Level 21, 133 Castlereagh St, Sydney, NSW, 2000 

P: +61 2 8089 3131 | E: enquiries@hamiltonblackstone.com | www.hami l tonblackstone.com  

 3 

Financial Sector Reform (Hayne Royal Commission Response) Act 
2020 
 
Introduction 
 
First cab off the rank is the Financial Sector Reform (Hayne Royal Commission Response) Act 
2020, a 159-page mass of amending legislation, supported by a 361-page Explanatory 
Memorandum. Yet it’s only one piece of the Royal Commission puzzle, which means there’s even 
more to cover. 
 
The Act received Royal Assent on 17 December 2020, which means it is now law. Most of the 
obligations commenced on 1 January 2021. Some will commence from 1 July 2021, and others 
during October 2021. We’ll walk through each of the commencement dates as they apply. 
 
The Act consists of 12 schedules, and this paper will discuss the following 7 Schedules which are 
directly relevant to Australian financial services licensees and their advisers: 
 

Schedule Category 
 

Page 

1 Enforceable Code Provisions 4 

2 Insurer avoidance of life insurance contracts, and duty to take 
reasonable care not to make a misrepresentation 

5 

3 Deferred sales model for add-on insurance 6 

5 Hawking of financial products 7 

7 Claims handling and settling services 8 

10 Reference Checking and Information Sharing Protocol 9 

11 Breach reporting and remediation 10 

 
We’ll spend a fair bit of time covering the new breach reporting and remediation regime, starting 
on page 10. Legal professional privilege has probably never assumed a greater importance 
for Licensees than it will from October 2021. 
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Schedule 1 – Enforceable code provisions 
 
When? 
 
1 January 2021. 
 
What? 
 
Schedule 1 amends the Corporations Act to enable ASIC to approve industry codes of conduct.  
 
The ever-increasing legal and regulatory landscape suggests that more and more 
regulation and enforcement will be conducted through industry codes, and not merely 
legislative text or the exercise of ASIC’s usual enforcement powers. 
 
The Schedule essentially allows an industry body to request that ASIC approves a code of 
conduct, and separately, allows ASIC to impose a mandatory code of conduct. 
 
ASIC may identify a particular code of conduct as a "mandatory code", or it may declare that a 
provision of a voluntary code of conduct is an "enforceable code provision". For ASIC to do so, it 
must be satisfied that certain conditions are met. 
 
Schedule 1 allows ASIC to issue an infringement notice for a breach of an enforceable code 
provision in an approved code of conduct, or a breach of a civil penalty provision in a mandatory 
code of conduct. Infringement notices are an administrative tool that ASIC can use to deter and 
punish relevant breaches. This can be used as an alternative to usual civil or administrative 
proceedings. Pecuniary penalties may also apply. 
 
The peak industry bodies (the FPA and like) will have an important role to play in engaging their 
constituents, setting appropriate codes of conduct, and properly engaging the regulator. A 
properly documented industry code will not only benefit consumers (through increased standards 
and the like), but will also benefit the industry through a greater ability for self-regulation without 
the imposition of regulatory might. 
 
This is a much-ignored part of the new legislation, but its practical implications should not be 
under-estimated. The financial services industry has no excuses here: now is the time for industry 
leadership for the betterment of all stakeholders – advisers and consumers alike. If you think that’s 
an overstatement, we’re confident the following 22 pages will convince you otherwise… 
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Schedule 2 - Insurer avoidance of life insurance contracts, and duty to 
take reasonable care not to make a misrepresentation 
 
When? 
 
1 January 2021, and 5 October 2021 in some cases. 
 
What? 
 
Schedule 2 amends the Insurance Contracts Act to allow life insurers – within 3 years of entering 
into a life insurance contract - to avoid that contract on the basis of non-fraudulent 
misrepresentation or non-disclosure by an insured, but only if the insurer would not have been 
prepared to enter into the contract on any terms. This applies to new contracts from 1 January 
2021. 
 
This amends the previous law, which essentially allowed a life insurer to avoid a life insurance 
contract within 3 years if the insured failed to comply with their duty of disclosure at the time of 
entering into the contract, or made a misrepresentation to the insurer before entering into the 
contract.  
 
The amendment reflects the Royal Commission conclusion that the current regime was unfairly 
weighted in favour of insurers. 
 
There is also a new duty of disclosure by the insured: Broadly speaking, from 5 October 2021, an 
insured must take reasonable care not to make a misrepresentation to the insurer. 
 
Insurance advisers have an important role to play, and in some cases probably assume a 
greater responsibility to assist their insurance clients in better understanding their duty of 
disclosure, and the corresponding reforms. 
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Schedule 3 – Deferred sales model for add-on insurance 
 
When? 
 
5 October 2021. 
 
What? 
 
Schedule 3 amends the ASIC Act to introduce an industry-wide "deferred sales model" for the 
sale of add-on insurance products. 
 
The regime commences after 5 October 2021, to coincide with the new "anti-hawking" rules 
(which we’ll discuss separately). 
 
The key aspect is the notion of the "add-on insurance deferral period", which begins on the later 
of: 

 
✓ the time the customer enters into the commitment to acquire the principal product or 

service to which the add-on insurance product relates; and 
 

✓ the time the customer is given information about the product as prescribed by ASIC,  
 
and ends four days later. 
 
Essentially, the new regime makes it an offence: 
 
✓ to sell an add-on insurance product before the end of the "add-on insurance deferral 

period"; 
 

✓ for the principal provider to offer, request or invite the customer to ask for, apply for, or 
purchase an add-on insurance product during the add-on insurance deferral period, other 
than in writing; 

 
✓ for a third party provider to offer, request or invite the customer to ask for, apply for, or 

purchase an add-on insurance product during the add-on insurance deferral period, other 
than in writing; 

 
✓ for the principal provider to offer, request or invite the customer to ask for, apply for, or 

purchase an add-on insurance product between the end of the add-on insurance deferral 
period and six weeks after the beginning of the add-on insurance deferral period, other 
than in writing; and 

 
✓ for a third party provider to offer, request or invite the customer to ask for, apply for, or 

purchase an add-on insurance product between the end of the add-on insurance deferral 
period and six weeks after the beginning of the add-on insurance deferral period, other 
than in writing.  
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Schedule 5 – Hawking of financial products 
 
When? 
 
5 October 2021. 
 
What? 
 
The Corporations Act, prior to this reform, essentially provided three (3) separate prohibitions, as 
follows:  

 

✓ A general prohibition on offering financial products for issue or sale in the course of an 
unsolicited meeting with another person, with some exceptions (for example, offers to 
wholesale clients and in relation to certain employee share schemes); 
 

✓ A specific prohibition on the hawking of interests in managed investment schemes in the 
course of an unsolicited meeting or telephone call; and 
 

✓ A specific prohibition on the hawking of interests in securities in the course of an unsolicited 
meeting or telephone call.  

 
Now, there is one overarching prohibition for all financial products. 
 
The new law prohibits offers to sell or issue financial products (including interests in a managed 
investment scheme) to a retail client in the course of, or because of, unsolicited contact. 
 
Requests or invitations to a retail client to ask for or apply for a financial product or to purchase a 
financial product are also prohibited.  
 
We have a definition of unsolicited contact, being contact to which the consumer did not 
consent which is made by telephone call, face-to-face meetings, or any other real-time 
interaction in the nature of a discussion or conversation. 
 
A person can only offer to sell or issue a financial product to a consumer if the consumer has 
specifically consented to being contacted for the purpose of making the offer for that product, or 
where the offer was reasonably within the scope of the consumer’s consent. Consent must be 
given before the call occurs. Consent must be positive, voluntary, clear, and understood. 

 
The Explanatory Memorandum contains useful commentary around when an offer, request or 
invitation in relation to a financial product will be considered to be reasonably within the scope of 
the consumer’s consent. 
 
The prohibition will not apply to offers to sell or issue financial products if the offer is made 
in the course of giving financial advice to a client by a financial adviser who is subject to 
the best interests duty in relation to that client. 
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Schedule 7 – Claims handling and settling services 
 
When? 
 
1 January 2021. 
 
What? 
 
"Claims handling and settling service" is now a separate "financial service" in its own right.  
 
A person will provide a "claims handling and settling service" if they:  
 
✓ make a recommendation or state an opinion that could influence a decision whether to 

make an insurance claim (in much the same way as the definition of financial product 
advice works, but this time in relation to insurance claims);  
 

✓ assist another person to make an insurance claim; 
 

✓ assess whether an insurer is liable under an insurance product;  
 

✓ decide to accept or reject all or part of an insurance claim;  
 

✓ quantify an insurer’s liability under an insurance product; 
 

✓ offer to settle all or part of an insurance claim; or 
 

✓ satisfy a liability of an insurer under an insurance claim.  
 
The new "claims handling and settling service" captures a broad range of activities, from an initial 
inquiry before an insurance claim is lodged to the formal lodgement, assessment and settlement 
of an insurance claim. 
 
Accordingly, anyone providing such services (whether for the insurer or the insured), will need to 
be authorised under an AFSL to do so, and existing Licensees will need to apply for the new 
authorisation if it applies to their businesses. 
 
A transition period for compliance will apply until 30 June 2021, or until 31 December 2021 
if an application is submitted to ASIC before 30 June 2021 which has not been determined 
by that date. 
 
Contrary to several media comments, lawyers who act (in that professional capacity) for an insurer 
or insured in relation to a claim, are not required to be authorised under an AFSL: lawyers enjoy 
a separate exemption from the requirement to be authorised under an AFSL. 
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Schedule 10 – Reference checking and information sharing protocol  
 
When? 
 
1 October 2021. 
 
What? 
 
Schedule 10 introduces new referencing checking and information sharing obligations on 
Licensees. 

 
Licensees are required to conduct reference checking and information sharing in relation to 
individuals to whom the Reference Checking and Information Sharing Protocol applies – either by 
requesting information about the individual or providing information about the individual, as the 
case may be. A Licensee must comply with the obligation in relation to:  
 
✓ an individual Licensee - for example, a current or former licensee who is seeking to work 

for another Licensee as a representative; and  
 

✓ a former, current or prospective representative of a Licensee - for example, a financial 
adviser who currently works for a Licensee and is seeking employment or authorisation 
with another Licensee.  

 
The Reference Checking and Information Sharing Protocol will be made by ASIC under legislative 
instrument, and essentially will standardise referencing checking and information sharing across 
the industry. 
 
Civil penalties will apply for failure to comply with the obligations. 
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Schedule 11 – Breach reporting and remediation 
 
When? 
 
1 October 2021. 
 
What? 
 
We will soon have a new breach reporting and remediation regime, which will replace the current 
breach reporting obligations in section 912D of the Corporations Act. 
 
As we know, the current two-step approach to breach reporting requires that we assess:  
 
✓ First, is there a breach?; and 

 
✓ Secondly, is the breach "significant"?  

 
From 1 October 2021, Licensees will be required to lodge a report with ASIC if there are 
reasonable grounds to believe that a "reportable situation" has arisen in relation to the 
Licensee, or another Licensee who is providing personal advice to retail clients. 
 
Yes, there is a new obligation to essentially "dob in" other advisers and Licensees. 
 
Licensees will also be required to notify affected clients where there is a reasonable belief that a 
reportable situation has arisen in respect of that client, and the Licensee reasonably suspects the 
client has or will suffer loss or damage as a result and has a legally enforceable right to recover 
the loss and damage from the Licensee. 
 
Licensees must also investigate the situation and must compensate the affected client in certain 
cases. 
 
ASIC must also officially release information on the core obligation breach reports within 4 months 
of the end of each financial year, with the first publication due from the financial year ended 30 
June 2022. 
 
Let’s take a deep dive into the new regime. 
 

Detailed Outline 
 
There are several news definitions with which we need to familiarise ourselves: 
 
✓ "Reportable situation" 

 
✓ "Core obligation" 

 

✓ "Significant" 
 
Let’s run through each of these. 
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Reportable Situations 
 
Each of the following is a reportable situation: 
 
✓ Significant breach of a core obligation; 

 
✓ No longer able to comply with a core obligation, which will be significant when that 

occurs; 
 

✓ An investigation is conducted into whether there any of the above reportable situations 
apply, and that investigation continues for more than 30 days (the Investigation); 

 

✓ The Investigation reveals no reportable situation; 
 
✓ The Licensee or representative engages in gross negligence; and 

 
✓ The Licensee or representative commits serious fraud. 

 
"Gross negligence" and "serious fraud" aren’t defined (isn’t all fraud serious?). 
 
Core obligation essentially mirrors the existing regime (ie the provisions of sections 912A and 
912B of the Corporations Act). 
 
The general test of significance is based on the existing thresholds, being: 

 
✓ The number or frequency of similar breaches; 

 
✓ The impact of the breach on the Licensee’s ability to provide financial services; and 

 
✓ The extent to which the breach indicates that the Licensee’s arrangements to ensure 

compliance are inadequate. 
 
There is also a new deeming provision for "significance". A breach of a core obligation is taken 
to be significant if: 
 
✓ The breach is an offence punishable by a penalty under any applicable law including 

imprisonment of 3 months or more for dishonesty, or 12 months or more in any other case; 
 

✓ The breach is a contravention of a "civil penalty provision" under any law (with some 
exceptions); 

 

✓ The breach constitutes misleading and deceptive conduct in breach of the relevant 
provisions of the Corporations Act or ASIC Act; 

 

✓ The breach results (or is likely to result) in material loss or damage (another undefined 
concept) to: 
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➢ Members of a managed investment scheme; 
 

➢ Members of super funds; or 
 

➢ Retail or wholesale clients to whom the Licensee/representative provided a 
financial product or financial service. 

 

Reporting to ASIC 
 
If there are "reasonable grounds to believe that a reportable situation has arisen", the Licensee 
must lodge a breach report to ASIC within 30 days after the Licensee "first knows that, or is 
reckless with respect to whether, there are reasonable grounds to believe the reportable situation 
has arisen". Yes, we have to determine our own recklessness! 
 
Failure to do so is a strict liability offence. 
 
Clear as mud, right? 
 
Similarly, there are "dob in your mates" provisions. Licensees must lodge a breach report with 
ASIC within 30 days if there are "reasonable grounds to believe that a reportable situation has 
arisen" in relation to an individual who is: 
 
✓ Another Licensee; 

 
✓ An employee of that other Licensee; 

 
✓ A director of that other Licensee or of a related party of that Licensee; or 

 

✓ A representative of that other Licensee, 
 
and who provides personal advice to retail clients. 
 
Oh, and a copy of that breach report must be given to the other Licensee. Watch this space! 

 

Notifying and remediating clients affected by reportable situations 
 

Licensees have to report to clients, as well as the regulator! 
 
Licensees must "take reasonable steps to notify" affected clients (in a form approved by ASIC!) 
of a reportable situation, and there are "reasonable grounds" to suspect that the client: 
 
✓ Has suffered or will suffer financial loss or damage as a result of the reportable situation; 

and 
 

✓ Has a "legally enforceable right to recover" the loss or damage from the Licensee. 
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Investigating reportable situations 
 
Oh, there’s also an obligation to investigate reportable situations within 30 days if: 
 
✓ Personal advice is provided to affected retail clients; 

 
✓ There are reasonable grounds to believe a reportable situation has arisen; 

 
✓ There are reasonable grounds to suspect that that the affected client: 

 
➢ Has suffered or will suffer financial loss or damage as a result of the reportable 

situation; and 
 

➢ Has a "legally enforceable right to recover" the loss or damage from the Licensee. 
 
The legislation prescribes the matters to be considered in the investigation. 
 
Affected clients must be notified (in another ASIC approved form) of the outcome of the 
investigation, within 10 days of the completion of the investigation, and take reasonable steps to 
compensate affected clients within 30 days of completion of the investigation. 
 
Licensees must also keep sufficient records to demonstrate compliance with the whole 
regime. 
 
There are comparable provisions in relation to credit services. 
 
Frankly, Licensees will need in-house legal teams to deal solely in breach reporting. 
 
What the new regime, highlights, is the importance of the following: 
 
✓ Establishment of dedicated breach reporting functions and disciplines; 

 
✓ Proper record keeping, including and especially minutes of Compliance Committee 

meetings (and the like), so as to demonstrate the various "reasonableness" tests required 
of the Licensee; and 
 

✓ Engagement of lawyers from start to finish, so as to afford the benefit of legal professional 
privilege in the likely event of ASIC investigation or disclosure under compulsion (eg 
section 33 notices). 
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Financial Sector Reform (Hayne Royal Commission Response No. 2) 
Bill 2020  
 
Introduction 
 
We managed to get through the Financial Sector Reform (Hayne Royal Commission Response) 
Act 2020, only to be handed its little sibling, the Financial Sector Reform (Hayne Royal 
Commission Response No.2) Bill 2020. 
 
Mercifully, the Bill is only 33 pages. But what the Bill lacks in size, is more than made up by its 
punch. 
 
The Bill was only introduced on 9 December 2020, so it’s not yet in force, but there’s no reason 
to suspect it won’t be enacted in its current form. 
 
Most of the obligations will commence from 1 July 2021. 
 
The Bill consists of 3 schedules, as follows: 
 

Schedule Category 
 

Page 

1 Ongoing fee arrangements 15 

2 Disclosure of lack of independence 16 

3 Advice fees in superannuation 17 

 
We discuss each of these Schedules, as follows. 
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Schedule 1 - Ongoing fee arrangements 
 
When? 
 
1 July 2021, with transition arrangements. 
 
What? 
 
No surprises here. We all saw this reform coming (well, at least some of it). 
 
In short: 
 
✓ Ongoing fee arrangements (OFAs) will need to be renewed annually (rather than every 

two years); 
 

✓ Fee disclosure statements (FDSs) need to: 
 

➢ Be forward-looking and disclose fees and services for the following 12 months, as 
well as fees and services for the past 12 months; and  
 

➢ Require written consent to be obtained before advice fees are deducted under an 
OFA. 

 
Curiously, client consent in relation to deductions from basic deposit products or accounts linked 
to a credit card, is not required. The Explanatory Memorandum justifies this on the basis that 
clients (apparently) have more visibility of amounts being deducted from these accounts. 
   
A separate renewal notice is no longer required. Instead, the enhanced (forward-looking) FDS as 
per the above will be given. 
 
The "renewal period" within which clients renew an OFA is a period of 120 days beginning on the 
"anniversary day". FDSs must now be given within the first 60 days of this 120 day period. A 
client's consent to the OFA will terminate at the end of 150 days commencing from the anniversary 
day. 
 
Work needs to get well and truly underway to ensure compliance from 1 July 2021 (for new 
OFAs) and 1 July 2022 (for existing OFAs entered into before 1 July 2021). 
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Schedule 2 – Disclosure of lack of independence 
 
When? 
 
1 July 2021. 
 
What? 
 
Broadly, if you are not "independent" (for the purposes of the existing section 923A of the 
Corporations Act), you will need to give a retail client a written statement (in another ASIC-
approved form) which discloses your lack of independence, before providing personal advice to 
that client. 
 
That disclosure must also be included in your Financial Services Guide (FSG). 
 
We await the ASIC-approved form of wording for this purpose. 
 
What this reform highlights, is the greater scrutiny which ASIC will place on a Licensee’s or 
representative’s assessment of their "independence" for the purposes of the existing section 923A 
of the Corporations Act. 

  

mailto:enquiries@hamiltonblackstone.com


  

   

  

 

Hamilton Blackstone Lawyers Pty Ltd | ABN 42 164 428 782 | Level 21, 133 Castlereagh St, Sydney, NSW, 2000 

P: +61 2 8089 3131 | E: enquiries@hamiltonblackstone.com | www.hami l tonblackstone.com  

 17 

Schedule 3 – Advice fees in superannuation  
 
When? 
 
1 July 2021. 
 
What? 
 
Schedule 3 amends the Superannuation Industry (Supervision) Act to essentially provide that a 
super fund trustee cannot cause financial product advice fees to be charged from the member’s 
account, unless:  
 
✓ The cost is to be paid in accordance with the terms of an arrangement (ongoing or non-

ongoing) entered into by the member;  
 

✓ The member has expressly consented in writing to being charged for the cost of providing 
the advice; and  
 

✓ The trustee has the written consent, or a copy of the written consent.  
 
However, ongoing advice fees cannot be deducted from a member’s MySuper account. 
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Financial Sector Reform (Hayne Royal Commission Response – 
Stronger Regulators (2019 Measures)) Act 2020  
 
Introduction 
 
Remember the Demtel salesman on TV? Remember his trademark sales pitch: 
 
But wait, there’s more… 
 
You’d swear he works for the Government these days… 
 
We’d also feel entitled to a free set of steak knives after digesting these reforms. 
 
Next item up for sale is the Financial Sector Reform (Hayne Royal Commission Response – 
Stronger Regulators (2019 Measures)) Act 2020. 
 
So, what’s this piece all about? 
 
"Stronger regulators", apparently? 
 
You mean ASIC needs even more powers? It would appear so. The irony and absurdity aren’t 
lost on us, either! 
 
Anyhow, what we now have, in addition to the mass of reform to date, are 4 schedules, as follows: 
 

Schedule Category 
 

Page 

1 ASIC search warrant powers 19 

2 Access to telecommunications interception information 20 

3 Licensing and false and misleading documents 21 

4 Banning orders 22 

 
This one snuck under most of our radars, as it’s been in effect for a year now (18 February 2020). 
 
We discuss each of these Schedules, as follows: 
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Schedule 1 – ASIC search warrant powers  
 
When? 
 
18 February 2020. 
 
What? 
 
Essentially, Schedule 1 harmonises ASIC’s search warrant powers across various Acts to ensure 
that ASIC is given consistent search warrant powers across the legislation for which it has specific 
enforcement responsibility. It does this by "incorporating by reference" the search warrant 
functions under the Commonwealth Crimes Act, into the ASIC Act. The purported "practical 
benefit" (as the Explanatory Memorandum puts it) is that this will keep ASIC’s search warrant 
powers up to date, as and when the Crimes Act is amended. 
 
(Because ASIC needs to keep up to date with modern developments in the law on search 
warrants, given the conduct of Licensees and their advisers, right?) 
 
The reforms operate alongside ASIC’s existing information gathering powers (eg section 33 
notices), meaning Licensees and their advisers are in the firing line. 
 
The reforms mean that ASIC now has – among other things - the power to request frisk searches: 
to reveal what – a Statement of Advice concealed in your pocket? 
 
The reforms are qualified somewhat by only being capable of applying to indictable offences (ie 
offences punishable by imprisonment for at least 12 months), which raises the concern that ASIC 
will use its existing investigative and information-gathering powers to seek to demonstrate that 
indictable offences have arisen. 
 
The reforms contain very prescriptive provisions around: 
 
✓ How ASIC can apply for a search warrant; 

 
✓ How a search warrant can be used; 

 

✓ How seized material can be used and disclosed; 
 

✓ Retention of seized material; and 
 

✓ Access to seized material. 
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Schedule 2 – Access to telecommunications interception information  
 
When? 
 
18 February 2020. 
 
What? 
 
In a further manifestation of mistrust of the financial services industry, it was sought fit to allow 
interception agencies to provide information about interception warrants or lawfully intercepted 
information to ASIC for any serious offences that ASIC can investigate. Such power did not 
previously exist. 
 
The reforms also allow an ASIC member or staff member to use, record or provide another person 
with the received information for the purpose of an investigation of a serious offence by ASIC and 
subsequent reporting or prosecutions.
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Schedule 3 – Licensing and false or misleading documents  
 
When? 
 
18 February 2020. 
 
What? 
 
Schedule 3 achieves the following: 
 
✓ Requires that an AFSL applicant no longer needs to be of "good fame and character", but 

instead needs to be a "fit and proper person": the latter being a higher bar than the former. 
 

✓ Broadly harmonises the prohibitions under the Corporations Act in relation to false and 
misleading statements to ASIC, plus the imposition of strict liability and civil penalty 
provisions. 

 

✓ An obligation to notify ASIC of a change of control of the Licensee within 30 days of the 
change (previously, it was within 10 days of "becoming aware" of the change). A failure to 
do so is now a strict liability offence. 
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Schedule 4 – Banning orders  
 
When? 
 
18 February 2020. 
 
What? 
 
Previously, ASIC could make a banning order against a person under the Corporations Act, where 
it had reason to believe that the person: 
 
✓ Was "not of good fame or character"; or 

 
✓ Was "not adequately trained, or…competent", to provide financial services; or 

 
✓ Was an insolvent under administration. 

 
This already broad power has been further enhanced, as follows. 
 
Now, ASIC may make a banning order against a person where it has reason to believe the person: 
 
✓ Is "not a fit and proper person"; or 

 
✓ Is "not adequately trained or is not competent" to: 

 

➢ Provide financial services; 
 

➢ Perform functions as an officer of an entity that carries on a financial services 
business; 

 

➢ Control an entity that carries on a financial services business; 
 

✓ Is insolvent under administration or a Chapter 5 body corporate; 
 

✓ Has, at least twice, been an officer of a corporation that was unable to pay its debts; or 
 

✓ Has, at least twice, been linked to a refusal or failure to give effect to an AFCA 
determination. 

 
Previously, a banning order could only apply to prohibit a person from providing financial services. 
In addition, ASIC can now apply a banning order to prohibit a person from: 
 
✓ Controlling an entity that carries on a financial services business; 

 
✓ Performing any function involved in carrying on a financial services business; or 

 

✓ Performing specified functions involved in carrying on a financial services business. 
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Proposed Changes to Regulatory Guide 256 
 
When? 
 
Currently open for consultation. 
 
What? 
 
On 3 December 2020, ASIC released a consultation paper seeking feedback on proposed 
changes to Regulatory Guide 256: Client review and remediation conducted by advice licensees 
(RG 256).  
 
The proposed changes will be of concern to Licensees, and (not surprisingly) mean that there are 
now several (and not necessarily consistent) sets of review and remediation obligations – in 
RG256, and under Schedule 11 to the main Royal Commission Act which this paper canvassed 
earlier. Once more, the focus is on consumer outcomes, with little regard to cost, practicality, and 
inconvenience to Licensees (all of which will only add to the costs to consumers). 
 
So, what are the proposed changes to RG256? 
 
✓ First, a two-tiered approach to remediation, with remediation to take place for any failure 

resulting in loss, even where the failure isn't a breach of law or contract; 
 

✓ Remediation may now be required even where only one consumer has suffered loss; 
 

✓ Removal of statutory limitation periods; and 
 

✓ "Guidance" on the use of assumptions: only assumptions "beneficial" to the client can be 
made. 

 

"Two tiers" of remediation 
 
The proposed changes establish a two-tiered approach to initiating remediation. 
 
Under Tier 1, a remediation program must be initiated when a Licensee has engaged in 
misconduct, error or compliance failure relating to financial services which causes actual or 
potential consumer loss to "one or more consumers". That is, the need for a systemic issue to 
enliven the RG256 obligations, is effectively proposed to be removed.  
 
Generally, Tier 1 failures will involve a breach of the law or a contract.  
 
Under Tier 2, cases that "fall short" of a breach of law or contract but involve a failure of client-
centric values and industry standards, will be expected to be considered for remediation. When a 
case falls under Tier 2, a Licensee will be expected to initiate a remediation that is in line with 
their general obligations under the Corporations Act.  
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Once a remediation is initiated, the requirements under the revised RG256 can be tailored and 
scaled as appropriate in the circumstances. In this regard, ASIC proposes to remove the concept 
of "review and remediate" from the guide, and this means that the Licensee will not always have 
to launch a "program" along with remediation. Instead, in the appropriate circumstances, the 
Licensee will be able to identify the affected clients, repay the loss or damage, communicate what 
has happened and then "move on".  
 

The review period for a remediation 
 
ASIC proposes that, as a starting point, the relevant period for remediation should begin on and 
from the date a Licensee reasonably suspects the failure first caused loss to a consumer. 
Therefore, ASIC suggests, the review period should not be limited to a seven-year time 
frame.  
 
This means clients could be entitled to compensation in cases where they would not 
otherwise be entitled as a matter of law (for example, where the conduct in question 
extends beyond the statutory limitation period). What makes this proposal all the more 
absurd, is that it directly contradicts the clients’ remediation rights under Schedule 11 to 
the main Royal Commission Act (see pages 10 to 13 of this paper), where the Act 
specifically provides that review and remediation obligations only apply in relation to 
clients who have a "legally enforceable right to recover" the loss or damage from the 
Licensee. 
 

"Beneficial assumptions"  
 
ASIC proposes that, overall, Licensees should only use assumptions in setting its remediation 
approach, if they are "beneficial" to affected clients.  
 
ASIC provides examples of "beneficial" assumptions with respect to determining which 
consumers should be included in the remediation ("scoping" assumptions) and calculating the 
amount of potential loss ("refund" assumptions). Not surprisingly, ASIC says that refund 
assumptions should err in the client’s favour. For example, ASIC proposes that Licensees should 
apply beneficial assumptions if they need to make up for absent records, especially if absent 
records may be considered a breach of their record-keeping obligations. This proposal builds on 
the current guidance in RG256 which states that the client should be given the benefit of the doubt 
where there is missing information.   
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Changes to internal dispute resolution (IDR) procedures (Regulatory 
Guide 271) 
 
When? 
 
5 October 2021 for all complaints made from this date. Complaints prior to this date will 
need to be managed in accordance with existing RG165. 
 
What? 
 
On 30 July 2020, ASIC released Regulatory Guide 271: Internal dispute resolution (RG271). 
 
This guide provides updated requirements on how Licensees should deal with consumer and 
small business complaints under their IDR process. The changes are intended to "drive fair and 
timely complaint outcomes for consumers and sharpen industry’s focus on systemic issues".  
 

Definition of complaint 
 
The guide states that Licensees must deal with complaints under their IDR processes. A complaint 
for the purposes of RG271 is defined as:  
 
An expression of dissatisfaction made to or about an organization, related to its products, 
services, staff or the handling of a complaint, where a response or resolution is explicitly or 
implicitly expected or legally required. 
 
ASIC expects Licensees to take a proactive approach in identifying complaints under this 
definition. A communication from a consumer or small business that does not include the word 
"complaint" or "dispute" may still trigger a Licensee’s obligation to deal with the matter under the 
IDR requirements.  
 
The following communications are deemed to constitute a complaint:  
 

✓ Posts (which meet the definition of "complaint") by an identifiable and contactable author 
on a social media channel or account owned or controlled by the Licensee that is the 
subject of the post; 
 

✓ Complaints about a matter that is the subject of an existing remediation program or about 
the remediation program; and 
 

✓ Complaints about the handling of an insurance claim (eg excessive delays or 
unreasonable information requests). 

 

Maximum timeframes for responding to complaints 
 
RG271 sets out timeframes for:  
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✓ When Licensees should acknowledge a complaint: ASIC expects Licensees to 
acknowledge a complaint within 24 hours (or one business day) of receiving it, or as soon 
as practicable. 
 

✓ The maximum time frame to provide an IDR response and what information should 
be included: RG271 specifies different maximum time frames for Licensees to provide a 
response to a complaint (according to the type and complexity of the complaint). Standard 
complaints must be responded to no later than 30 calendar days after receiving the 
complaint. The "IDR response" must be a written communication from a Licensee to the 
complainant which must inform them of the final outcome of the complaint, their right to 
take the complaint to AFCA if they are not satisfied with the IDR response, and AFCA’s 
contact details. If the Licensee rejects or partially rejects the complaint, they must set out 
the reasons for the decision.  
 

✓ When a Licensee does not have to provide an IDR response within the maximum 
IDR timeframe: ASIC acknowledges that certain circumstances may delay complaint 
response times and the guide sets out what constitutes such circumstances. If these 
circumstances are present, the Licensee is required to give the complainant an "IDR delay 
notification" setting out setting out the reasons for the delay, their right to complain to AFCA 
and AFCA’s contact details.  

 

Linking the IDR with AFCA 
 
ASIC states that Licensees will need to link their IDR processes to AFCA for their dispute 
resolution system to be fully effective. This involves providing complainants with information 
regarding their right to pursue complaints with AFCA and AFCA contact details in IDR responses.  
 
Furthermore, Licensees will be required to provide details about how a complainant can access 
AFCA in their disclosure documents. 
 

Systemic issues 
 
ASIC states that consumer complaints are a key risk indicator for systemic issues within a 
Licensee’s business. Therefore, the guide provides requirements for managing systemic issues 
as follows:  
 

✓ Boards must set clear accountabilities for complaints handling functions, including the 
management of systemic issues identified through consumer complaints.  
 

✓ Reports to executive committees must include metrics and analysis of consumer 
complaints including about systemic issues identified through those complaints.  
 

✓ Licensees must also encourage and enable staff to escalate possible systemic issues, 
regularly analyse complaint data sets to identify systemic issues, promptly escalate 
possible systemic issues to appropriate areas within the business for investigation and 
action, and report internally on the outcome of investigations. 
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